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Trusts : Charitable Uses : Bequests for Masses. — Patrick 
J. Hamilton in his will left three bequests: (1) $300 "to the 
priests of certain Roman Catholic churches for masses to be said 
in their churches"; (2) $8500 "to certain bishops of the Roman 
Catholic church for masses to be said in certain churches within 
their jurisdiction" ; and the residue of his estate to Archbishop 
Walsh of Dublin, with the words "I request that masses be offered 
for the repose of my soul and the souls of my relatives" in certain 
specified churches in the city of Dublin. 

In the Estate of Hamilton, 1 the court held that the first bequest 
went directly to the priests as a personal legacy, but that in the 
second bequest and in the residuary legacy, the testator "did not 
contemplate that the masses would be offered by the bishops". On 
the contrary, he evidently expected that, not the bishops, but other 
persons, would offer them. For that reason, the court believed 
that these bequests could be sustained only as trusts — apparently 
with the pastors of the designated churches as beneficiaries. Fur- 
ther, it was held that if they were to be regarded as trusts, they 
were "charitable uses" and so came within the mortmain provisions 
of section 1313 of the Civil Code. 

To reach this result the court was compelled to distinguish 
Estate of Lennon. 2 In that case the bequests for masses were 
declared not to be charitable uses. The Lennon case was dis- 
tinguished on the ground that the intention of the testator is a 
matter of fact and that the evidence available in this case "concern- 
ing the purpose and result of masses according to the doctrine of 
the church" led to different conclusions from the conclusions 
reached in the Lennon case. The distinction is not altogether 
convincing. In both cases, the purpose of the testator was 
concededly the same and the court's ruling amounts to saying 
that it was better informed as to the theory and purpose of the 
mass in the Hamilton case and, therefore, placed upon the known 
intention of the testator an interpretation different from that which 
it chose to place upon it in the other case. There can be no doubt, 
therefore, that on this capital question the court does in this 
decision contradict the Lennon case while it expressly refuses to 
overrule it. We have accordingly the unfortunate situation that 
the highest court of this state can be quoted as laying down two 
diametrically opposite rules. This is the more unfortunate because 
Estate of Lennon has been cited with approval in other jurisdic- 
tions.* 

The court states that their view is in accord with the "over- 
whelming weight of authority". That is overstating the fact. A 
numerical majority of decisions are no doubt on that side, but the 

* (Dec. 29, 1919) 59 Cal. Dec. 28. 

* (1907) 152 Cal. 327, 92 Pac. 870, 125 Am. St. Rep. 58, 14 Ann. Cas. 1024. 
•See annotations, supra, n. 2, and citation, 37 L. R. A (N. S.) 1006. 
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minority view is represented by excellent jurisdictions and by cases 
that on the whole are better argued.* 

The point raised is not new to either English or American courts, 
and the decisions are as conflicting as they are confused. 8 No small 
part of the confusion is due to the fact that courts have been inclined 
to treat the matter gingerly. Judges are manifestly ill at ease in 
deciding questions that are entangled in religious prejudices, and 
are apt to bury a conclusion reached upon considerations of public 
policy in a mass of deductions from imperfectly secured principles. 
There is no reason for that. We are not helped when the same 
jurisdiction executes so rapid a volte face on a question that cannot 
help recurring frequently to plague courts and litigants. It is much 
better to face the issue squarely. 

To bring this bequest under the mortmain section of the Civil 
Code, it is necessary first to make the term "charitable" include 
"religious". For that, there is no doubt abundant authority in 
reported decisions. Popular usage certainly distinguishes between 
"religious" and "charitable",'even if law and theology apparently do 
not. However, even if we accept the practical identity of the two, 
"charitable" in this connection means public charity and we can 
scarcely call a trust for masses a public charity, unless we follow the 
reasoning of O'Hanlon v. Logue,* where it was held that every mass 
increases the opportunity of participating in public religious devotion 
and so is directly beneficial to the public. 7 This overrules previous 
cases in which a distinction was made between masses expressly 
stated to be public and those without such an indication. 

The great objection to this reasoning is the violence it does to 
the plain intention of the testator. It is quite true that he may have 
been cognizant of the doctrine of the church on this question, but no 
one will claim that his only purpose was to secure this public chari- 
table result, to wit, the increasing of the opportunity for public 
religious devotion. On the contrary, it affirmatively appears that 
such a purpose, if present at all, was present as a secondary element. 
Suppose, for example, money had been left to train certain specified 
young men for the ministry. Would that be a charitable trust ? Yet 
it might well be argued that the increase of a number of competent 
young men in the Christian ministry was a public benefit and the 
testator might have had that object consciously in view. 

There is an additional disadvantage in accepting the conclusion 
of this case, in that we are forced to make a purely artificial distinc- 
tion where the testator certainly makes none. Plainly he selects the 

*S R. C. L. 328, 329. Ci. especially Festorazzi v. St. Joseph's Church 
(1894) 104 Ala. 327, 18 So. 394; McHugh v. McCole (1897) 97 Wis. 166, 
72 N. W. 631, 65 Am. St. Rep. 106 (partially overruled by Kavanaugh v. 
Watt, 143 Wis. 103). . 

B Monographic notes on this question are found 65 Am. St. Rep. 188-122; 
63 Am. St. Rep. 248; 5 L. R. A. 107, 14 L. R. A. (N. S.) 96, 14 Ann. Cas. 1025, 
46 L. R. A. (N. S.) 222, where most of the previous American decisions are 
cited. 

« (1906) 1 Ir. 247. 

7 The distinction between a bequest for masses in private and in public 
was maintained in Atty. Gen. v. Delaney (1895) Ir. 10 C. L. 104, 121, overruled 
by O'Hanlon v. Logue, supra, n. 6. 
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bishops of the California dioceses and the Archbishop of Dublin 
solely because he does not know who the parish priests of the 
individual churches are, or how many there are. The purpose he 
desires to carry out is quite the same in all three bequests; the 
method of doing so he intends to be the same and he has selected 
instrumentalities for his purpose as he knew them to exist at the 
time of testation. 

Now the court takes judicial notice of the doctrine of the 
Catholic church. That may encourage us to do the same. 8 It 
appears by that doctrine that the stipends derived from these funds 
will be paid to the individual priests, but that they are in no sense 
payments for the masses offered. Such a view is specifically repudi- 
ated by the church as simoniacal heresy. The stipends go directly 
to the officiant for whatever purpose he may choose to apply them. 
The obligation to celebrate a certain number of masses is one resting 
exclusively upon his conscience. The court so holds under the first 
bequest. Logically, it ought to follow that the bequests to the 
bishops are precisely of the same character. 

It is quite true that we can formally rig up a complete private 
trust out of the material here presented. We have a trustee, a 
trust res, a beneficiary, to wit, the parish priest, not named but 
readily ascertained; but it must be apparent that it would be a 
bleached skeleton of a trust and not a living organism. The pre- 
catory words "I request" are given directive force here as is often 
done elsewhere. However, it is never the bare use of a word that 
governs interpretation, but the whole situation. Surely if it is certain 
that the testator bequeathes money in the first bequest directly to the 
priests and trusts that the strength of the conscientious obligation 
upon them will impel them to do as they are requested, we can state 
with equal certainty that the testator has trusted to the conscience of 
the high dignitaries of his church to see to it that the money 
bequeathed to them will be used as he wishes it used. 

We can profitably go back to the analysis given in Sherman v. 
Baker. 9 Bequests for masses may be considered in three ways: 
First, as bequests for public charity ; second, as private trusts ; and, 
third, as personal bequests for a legal purpose. 

As public charities the objection is, as has been stated, that the 
public purpose, if existing at all, is incidental. As private trusts 
they are defective by reason of the fact that the really intended 
beneficiary, the testator's soul, cannot secure the enforcement of 
the trust purpose. But as personal bequests, they could be attacked 
only if the purpose were held to be, as until recently was the case in 

8 The article of Walter George Smith, the distinguished former president 
of the American Bar Association, Catholic Encyclopedia, Vol. Ill, p. 591, 
carries weight not only from the reputation of the writer, but from the 
imprimatur of the Church which that excellent work bears. Mr. Smith cites 
Dillon, Bequests for Masses ; Lilly and Wallis, A Manual of the Law Affect- 
ing Catholics; Desmond, Church and the Law. No one of these books was 
available at the time of writing this note. We may find further authoritative 
statements in such books as Denzinger, Enchiridion Symbolarum, 944, 955, 
and Taunton, The Law of the Church, s, v. Mass Honorarium, p. 411. 

9 (1898) 20 R. I. 446, 40 Atl. 11. 
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England, 9 * void as superstitious. 10 No American court has done so 
or is likely to do so. 

There is, however, a wholly different question : Section 1313 of 
the Civil Code restricts the amount of money that can be left for 
"charitable uses". There can be no doubt but the purpose of this 
restriction is, as is stated in the Estate of Lennon, "that a man's 
death-bed hope of purchasing a blissful immortality shall not be 
allowed to influence the disposition which he may make of his prop- 
erty to the injury of his heirs." Now it is evident that the same 
objection would apply to an excessive application of the estate for 
the otherwise legitimate purpose of having masses said. What is 
needed, therefore, is such an amendment of the section as will 
directly include bequests for masses within its inhibition. The 
corresponding statute in New York specifically includes "religious" 
among the purposes named, but that statute applies only to bequests 
to societies or corporations. 

In the countries of the civil law, even in those in which the 
Catholic church was dominant, there was apparently never any doubt 
as to the character of a bequest for masses. Obviously in these 
countries the validity of such a bequest could not be questioned, 
although in all of them both civil and ecclesiastical authorities 
opposed excessive attribution of a decedent's estate to this purpose. 
The result could be obtained either by granting a legacy with this 
provision (Modus, charge, Auflage) or by establishing a foundation 
for that purpose (fondation, Stiftung). In either case, however, the 
personal character of the bequest is undisputed. Planiol says 11 a 
charge to have masses said is imposee au Ugataire dans V inter et du 
testateur. And again : 12 On voit des fondations inspirees par une 
pensee egoiste, cotnme des fondations de messes. The personal 
benefit sought in no way impaired the validity or enforceability of 
the bequest. 13 Even under the law of separation and the confisca- 
tions and sequestrations that ensued, it was provided 14 that the 
money left for masses was to be assigned to named organizations 
with the duty imposed on them of having the charge fulfilled. 

What has principally concerned the French tribunals is the 
means of enforcing these charges. It is uniformly held that neither 
the church organization nor the parish priest may bring an action to 

9 »In Bourne v. Keane [1919] A. C. 815, reported in 89 L. J. Rep. (1920), 
the House of Lords overruled a long line of decisions which had declared 
gifts for masses void. The decision was by a divided court, Lord Wrenbury 
dissenting. Whatever view may be taken of this extraordinary reversal of 
the policy of the House of Lords not to disturb what for so long a time has 
been taken as settled law, there can be no doubt that by virtue of this 
decision, a gift for masses is now as lawful per se in England as it always 
has been in Ireland and America.^ 

10 Laurent, Principes de droit civil, XI, § 316, in a book written when 
the Concordat was in full force and when France was apparently a Catholic 
countrv, vehemently attacks such bequests as "immoral" ! 

"Planiol (6th ed.), § 3010. 

"Idem, §3331. 

13 Cf. also Laurent, Principes de droit civil, XI, §§ 233-238; Zacharia- 
Crone, Franz-Civilrecht, IV, 234; Aubry et Rau, VII, 471. 

™ Law of Apr. 13, 1908, Art. 3, § 16. 
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enforce them and that the only assurance that the funds will be 
applied by the executor as directed, must be found in the apprehen- 
sion that upon failure so to apply them, the residuary heir will claim 
a forfeiture of the bequest. 15 The same reasoning is used by an 
American case. But that solution is unsatisfactory. What the 
residuary heir desires is not that the bequest shall be carried out in 
accordance with the testator's wishes but that it shall not be. There 
is no difficulty in permitting the named priest or bishop from enforc- 
ing the bequest at law since he has a very strong interest, even if it 
cannot properly be called a mercenary one, in executing the inten- 
tion of the testator. M. R. 

Book Reviews 

The Conflict of Laws Relating to Bills and Notes. Pre- 
ceded by a Comparative Study of the Law of Bills and Notes. By 
Ernest G. Lorenzen, Professor of Law in Yale University, New 
Haven. Yale University Press. 1919. pp. 337. 

Professor Lorenzen's work in our country on the subject of 
conflict of laws may well be compared with that of Westlake 
in England, just as Professor Beale's may be compared with that 
of Dicey. The last-named authors approach the subject, though 
not entirely, yet in large part, from the standpoint of the legal 
practitioner, the former from that of the student of legal philosophy 
and of comparative law. Each method has its virtues and its 
defects. Beale's and Dicey's manner of discussion tends to bring 
this subject into the orderly form of any other branch of municipal 
law, but in so doing possibly gives it an appearance of completeness 
and clearness of definition which it actually lacks. Lorenzen's 
and Westlake's comments, on the other hand, are likely to leave 
a feeling that the subject wants that precision which should char- 
acterize a body of legal rules. The great merits of these writers, 
however, particularly of Lorenzen, are that they rest their conclu- 
sions upon a broad basis of comparative study of foreign legal 
systems as well as of our own, and that they more clearly recognize 
the elastic and expanding character of the subject than do the 
others. 

Nothing can more clearly exhibit the difference between Beale's 
and Lorenzen's positions than comparing a quotation from Pro- 
fessor Beale's valuable summary with one from the present 
work. Professor Lorenzen says: (p. 81) "Neither the territorial 
theory which underlies the lex loci contractus, nor the intention 
theory, which is now dominant so far as it applies to contracts, 
leads to satisfactory results, as the actual state of our law suffi- 
ciently attests. A rule to the effect that the validity of a contract 
as regards capacity, form, and legality should be recognized if it 
satisfies the lex loci contrac tus or the law of some other state with 

,,,. 1 f, F - Lal> ori, Repertoire encyc. du droit francais, IX, s. v. Legs-LSgataire 
(V. [ Worms), §§ 128, 140, 1264, 1265, 1277. Cf. also German Civil Code, 



